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Re: Tenporary Enpl oyment Agency Placenments Wth Public
Empl oyer s (oo1a2a)

Dear M. Wenzel:

| have been asked to respond on behal f of the Divi sion of Labor
St andar ds Enforcenent to your | etter seeking an opi ni on fromtheDLSE
regardi ng the applicability of the Industrial Wl fare Comm ssi on wage
order to i ndividual s enpl oyed by a tenporary enpl oyment agency who are
pl aced for tenporary enpl oynent with various city, county, and ot her
public enpl oyers.

We understand fromyour letter that your firmrepresents an
enpl oyee st af fi ng agency whi ch pl aces or | eases enpl oyees on both a
per manent and tenporary basis with public and private enpl oyers
t hroughout California. Accordingtothe facts you submt, with respect
to these enpl oyees, the staffing agency acts as t he enpl oyer of these
i ndi vidual s and charges its client, the enpl oyer wi th whomt he enpl oyee
i s placed, an hourly fee for the services of the enpl oyee. The |l ength
of these | easi ng arrangenents varies greatly dependi ng upon many
factors, includingthe needs of the enpl oyer with whomthe enpl oyee is
pl aced and the desires of the enpl oyee.

Frequently, a public enpl oyer will have an al ternati ve wor kweek
schedul e in effect such as a 4/10 or 9/ 80 work schedul e, and the public
enpl oyer requires the | eased enpl oyees to work these alternative
wor kweek schedul es. Since the Industrial Welfare Conm ssi on wage
orders do not apply to public enployers, you presume that these
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alternative wor kweek schedul es were not adopted pursuant to the
el ection procedures contained in the wage orders.

You ask a nunmber of questions related to t he above-descri bed
facts:

1. Does Wage Order 4, or any wage order, apply to Staffing Agency
enpl oyees for the period of tinme they are pl aced i n enpl oynent
assignments with a public enployer?

Answer: As you know, |IWC Order 4-2001, Section 1(B) provides:

“Except as provided in Sections 1, 2, 4, 10, and 20, the
provi sions of this order shall not apply to any enpl oyees
directly enpl oyed by the State or any political subdivision
t hereof, including any city, county, or special district.”

We cannot answer this question w thout know ng whet her, in
fact, the affected workers are “enpl oyees” of the public
entity. Such adetermnationis fact-intensive and, accordi ng
to the California courts, is not determned by the
rel ati onship between the public entity and your client.
(Servi ce Enpl oyees International Union v. County of Los
Angel es (1990) 225 Cal . App. 3d 761, reviewden.) It is not
clear fromthe facts you subm t whether the public entities
exer ci se any control over the activities of the workers or if
your client, in fact, exercises any such control s?.

I f, as experience teaches is the usual fact pattern, the
public entity directs the activities of the workers, that
public entityis the enployer. Your client probably does not
exerci se any control over the details of the work perforned

1an agent such as your client may be a joint enployer, a dual enployer or
a special enployer. (See County of Los Angeles v. W rkers' Conp. Appeals Bd.
(1981) 30 Cal.3d 391, 405). However, such a relationship arises only where both
the general enployer and the special enployer have the right to control the
enpl oyee's activities. (lbid.) Wether the right to control existed and was
exercised is generally a question of fact to be resolved from the reasonable
inferences drawn from the circunmstances shown. (Kowal ski v. Shell Gl Co. (1979)
23 Cal .3d 168, 175, 151 Cal.Rptr. 671, 588 P.2d 811.)
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by t he wor kers and may be, at best, ajoint enpl oyer. More
l'i kel y, however, the staffing agency perforns nothing nore
t han a bookkeepi ng functi on, keepi ng track of the hours and
maki ng t he checks out. If thisis so, thenthe workers are
enpl oyed directly by the public entity and the bul k of the
wage order provisions would not apply.

On the ot her hand, in the event that your client does, in
fact, direct and control the work functions, then your client
i s the enpl oyer and, as such, the enpl oyees may not, absent
a validly adopted alternative workweek arrangenent, be
expected to work nore than ei ght hours i n any one wor kday
wi t hout being paid the applicable prem um for overtine.

I f the wage orders do apply, which provisions apply to these
wor ker s?

Answer: Again, if the workers are, infact, enpl oyed by t he public

entity, only Sections 1, 2, 4, 10, and 20 of the orders apply.
I f, onthe other hand, they are not enpl oyed by the public
entity but are, infact, enployed by your client, all of the
provi sions of the orders would apply.

If the wage orders apply, which entity is liable to the
enpl oyee for violations of the wage order: the staffing
agency, the public entity, or both?

Answer: |If the wage orders apply it i s because t he workers are not

enpl oyed by the public entity, but by the staffing agency.
If that is the case, only the staffing agency would be | i abl e
for the violations.

I f the public enpl oyer has an al t ernati ve wor kweek schedul e
i nplace which sets forth aregul ar schedul e exceedi ng ei ght
hour s per wor kday but not over 40 hours i n a wor kweek, such
as a 4/10 or a 9/80, may the |eased enployee work the
al ternati ve wor kweek schedul e wi t hout having to be paiddaily
overtime?

Answer : Thi s woul d, of course, depend on whet her t he wor kers were

enpl oyed by the public entity or were sinply enpl oyees of the
staffing agency as di scussed above.
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Are there any steps that can be taken, or specifc requirenents
whi ch nmust be fulfilled, by either the staffing agency or the
publ i c enpl oyer, or both, that woul d al |l owt he | eased enpl oyee
t o wor k nor e t han ei ght hours per day for the enpl oyer w t hout
having to be paid daily overtinme?

Answer: Cbviously, if the workers are enpl oyees of the public

entity, then they are not subject to the wage orders and any
wor k schedul e whi ch neets t he requi renments of the Fair Labor
St andards Act woul d suffice. If the workers are not enpl oyees
of the public entity they nust be enpl oyees of the staffing
agency. |If the workers are enpl oyed by t he staffing agency,
t hey may petitionthe enpl oyer (the staffing agency) to hold
an election to adopt an alternative workweek

We are sorry that we cannot gi ve you a nore definitive answer to

your guestions; but as you can see, the question revol ves around t he
status of the staffing agency and/or the public entity.

Thi s agency takes no position regarding any other liabilities and

responsibilities whichthe public entity mght facewhenit hiresits
work force in this manner.

Yours truly,

H. THOVAS CADELL, JR
Attorney for the Labor Comm ssioner

C.

C.

Art hur Lujan, State Labor Comm ssioner

Tom Grogan, Chief Deputy Labor Comm ssioner
Anne Stevason, Chief Counsel

Assi stant Labor Comm ssioners

Regi onal Managers
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